TO THE LORDSINT HE 


- cr houſe of PARLIAMENT 
lanuary 7, 1640. 


ConcEeRNING 


rimed Anne Domini, 16 40: 
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SPEECH 


CONCERNING 


MY LORDS, 
He Kn1GupsS,. Citizens, and 
J Burgeſles, of the Commons 
SW Houſe , have intruſted mee with 
EI9D 2 meſſage to your Lordſhips, 

S=apas of 2 gcnerall and very high con- 
cernement, ſo generall, that the whole body of 
the Kingdome, both Peexes and People , are in- 
rereſted in it , of 10 high a conſequence , as 
that there is nothing that can - concerne us 
nearcr. ny 
It's one of the Grandja Regni , {o great, as 
that I ſhall not need to preſent 4t to your Lord- 
ſhips-in a multiplying Glafle , it will appeare 
too bigge in its owne dimenſions. 

7 A 2 2, its 


4 7; n 
SER OE Ed BIS on: ao AED: 7 ©. ec 4 Wo.» - 


7 - 7" fo 
_ c A p ONOY p) B+ A F y 
3 4 By: > £20: ; 
* #5 tf x Ty ; < Ei I 7 Ad . by ” 
+d - 
Af ay 
RE > I” i C * 
* 
4 « 
; 
I ON RET w— VEL I Da ens. hs CS 
—_— £ nd 
API 
* 
OO . 


"0 


RA + 


2. Its not that Shipmoney bath bcene levyed 
-upon us , but its that right whereby Sh1pmo- 
"ney is claymed,, which it it be true, is ſuch as 
that it makes the payment of Shipmoney.the 
giit and carneſt penny of all we have, _ 

Its not that our perſons have beene impriſo- 


ned for pryment of Shipmoney , but that our. 


perſons & (as it is corccived ) our lives too, are 
upon the ſame grounds of Law , delivered up to 
bare will and pleaſure. 
Its-that our birth-right, our Anceſtral-right, 
our condition of continuing Free-{ubjects , is 
loſt, that of late there hath beene an endeavour 


to reduce us to the ſtate of villainage , nay to a_ 


lower. I IC, 

Irs true., the Lord'might taxe his villaine De 
haute & de baſſe, might take all his lands and 
- goods, the villaine had no property againſt 
"theLord, the villaine he could not Tre qus vo- 
Fuit , he had no liberty of perſon , the Lord 
maght impriſon him at his pleaſure., but the vil- 
Jaines life was his owne , and not his Lords; the 
Law ſecured him that, But my Lords,.as the 
Law ſtands now- declared, its diſputable , whe- 
ther it doth ſo much for us. | 
My Lords , the ſubje& of this Meſſage is, to 
reſent the ſence: of the Commons. to your 
Lord-ſhips ; That the Lawes of the Realme in- 
ſiruted at firſt, and freely afſented unto , and 
choſen by their Anceſtors for the preſervation 
of themſelves -and us their deſcendants , in our 
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perſons, lives and eſtates, have bin of Lite intru- 
ſted unto ſuch hands,as have endeavoured toforce: 
upon them a* contrary end to that, for which 
they. were ordained , from defenſive.to turne 


them to offenſive, and in ſtead of protecting us, - 


to make the Lawes the inſtrament of taking 
from. us all wee have.z Thoſe carriages which 
have produced this ſence of the Commons , I 
am ' commanded at this preſent to. declare to 
your Lordſhips. + - 

They are certaine extrajudiciall opinions de- 
livered by the Judges at ſeverall times, the one 


. qe DO 
in November 163.5. The other a yearcafter in 


— 


The Ship-writs that have iſſued ro all the 
Counties of England, for theſe many yeares laſt 
paſt without intermiſſion :4The principall thing 
in theſe writs which Iam to preſent to your 
Lordſhips , is not thecharge and burthen which 
hath beene thereby impoſed upon. the ſubjects, 
though that be great , but the declarations in 
them of the Law ,. and of the right whereby this 
burthen may be impoſed, . 

The laſt is, that Judgement in Maſter Hamp- 


dens caſe in theExchequer upon theſe Shipwrits, - 


My Lords,the two laſt, that is, the Ship-writ, 
and the Judgement , becauſe they are very long, 
Fam onely to open them without reading, and 


to deliver them to your Lordthips . the other 
two I am to read them,and then to deliver them 


to your Lordſhips, 


M3 | Ship-money.. 
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\___ Ship-mone 


The firſt opinion in November 1635, mas yead 
| as followmeth, 


Am of opinion, that as where the benefit 
doth more particularly redound to the good 
of the Ports or maritime parts,as in caſe of Pi- 
racie or depredations upon the Seas , there the 
Charge hath beene, and may be lawfully 1mpe- 
fed upon them according to preſidents of tor- 
mertimes, ſo where the good and ſafety of the 
Kingdome in generall :is concerned , and the 
whole Kingdome in danger , ( of which his Ma- 
jeftic 18 the onely Judge ) there the charge of 
the defence ought to be borne'by all the Realme 
in generall : This I hold agreeable bothto La 

d reaſon. 

My Lords , theſe opinions were delivered by 
the Judges ſeverally and apart, they were pro- 
cured by the folicitation of 'my Lord Finch 
The Judges as hee ſeverally procured their 

| hands, were by him enjoyned ſecrecy accor- 
dingly , theſe opinions walked in the darke 
for a yeare an{ upivards: afterwards the procu- 
rer of them, my Lord F:zxch;liked them fo well, 
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as that hepreſumed to deliver them to his Ma-. 
eſtic. By his procurement, a Letter was dire- 
&ed” from his 'Majeftie to the Judges for the 
delivery of their opinions in theſe , and ſome' 
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other additionals. , The former that hath beene 
read is more modeft, its onely that his Maje- 


ſtie is the ſole Judge of the danger , and that ' 


the Iſtand as well as the Maritime Townes are 
chargeable ro the defence of the Kingdome. 

\ Its not declared in theſe, that this charge 
may be impoſed by his Majeftie alone, for the 
expreſſion is onely , that the «charge may laws 
tally be impoſed , fay not by whom. 


1s the gther opinions they proceed a malo ad pejus 


and ſpeaks plaine Engliſb , . which follow - 


1n hxc verba. 


 Chavles Rex. The Caſe. 


XJ Hen the. good, and the Caſe and ſafety 


Seale of England , Command all the ſubje&s in 


this Kingdome at their charge, to provide and 


furniſh fuch number of Ships with men , vi- 
&uals ; and munition, and for ſuch time as hee 
ſhall thinke fit for the defence and fafeguard of 
the Kingdome , from: ſuch danger and perill, 


and by Law compell the doing thereof in caſe 


of refafall or refraQorineſfe, and whether in 


ſuch caſe , is not the King the ſole Judge , both 


of the danger , iand when, and how , the fame is 
tobe prevented and avoyded > | 


C, R, 


VYY: ofthe Kingdome in generall is-concer-- 
ned , and the whole Kingdome in anger whe- 
ther may not the King by writ under the ' Great 


* TIudges' 
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I udges Anſwer, 


Ay it. pleaſe your moſt excellent Maje- 
{tie, we have according to your Majelties 
Command, feverally, and every man by him- 
ſelfe, and all of us together taken 1nco ſe- 
rious conſideration, the Caſe and queſtions 
ſigned by your Majeſtic , and encloſed 1n your 
Royall Letter , and wee are of opinion , that 
when the-good and fafety of the Kingdome in 
generall 1s concerned, and the whole King- 
dome is in danger , your Majeſtic may by writ 
under the great Seale of England, command all 
the fubje&ts of this your Kingdome at their 
charge to provide and furniſh ſuch number of 
Ships , with men , vicuall and munition, and 
for ſuchtime as-your Majeſty ſhall think fit, for 
thedefence and ſafeguard of the Kingdom,from 
ſuchdanger and perill: And that by Law your 
Majeſtie may compell the doing thereof, in 
caſe of refufall or refratorineſſe ; And wee are 
alſo of opinion, that in ſuch caſe your Maje- 
ftie is the ſole Judge, both of the danger , and 
when, and how the ſame is to be prevented and 
 avoyded. OO 
Theſe opinions were ſubſcribed by -all the 
Judges, in Serjeants 1nne hall, they were after- 
wards publiſhed in the Starre-Chamber , that 


e ſubjects might take notice of them , ſl 
F | 53 | 1 
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that they might never be forgotten, they areen- 
rolled in all the Courts of Weſftlminfler Hall , 
in perpetuam Re; memoriam : Your Lordſhips 
will be pleaſed to give me leave to repeat them 
in their —_— and legall ſence , which I con- 
ccive to be thus, 

That his Majeſty, as often as himſelfe plea- 
ſcth, may declare that the Kingdome is in dan- 
ger, That fo often, for prevention of ſuch dan- 
ger, His Majeſty by his writ , under the great 
| Seale of England, may alter the property of 
the ſubjects goods , without their conſent in 
Parlament , and that in fuch proportions; as 
his Majeſty ſhall thinke fit , and beſides the al- 
tering of the property of their goods, for the 
prevention of ſuch danger, may deprive them 
of the liberty of their -perſons , and of their 
lives, and that in ſuch manner as himſelfe ſhall 
pleaſe. | 

I. Thefirſt of theſe (viz) that his 'Majeſty 
may declare the danger, as often as hee 'plea- 
{ſeth , is made good in theſe words, ;that the 
King is the ſole Judge of the danger, and when 
the ſame is to be prevented and avoyded. 

2, The'ſecond, that ſo often be may alter the 
propetty of the ſubje&s goods, without con- 
ſent in Parlament, in theſe words, That his 
Majeſty may, by writ under the Scale of En- 
gland , command and compell all the ſubje&s 
of the Realme, at their charge, to.provide and 
furniſh ſhips. 

2 B 3. That 
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3. That this: may be in. what proport ion 
11s Majeſty ſhall; pleaſe in theſe. words ; that 
his Majeity may command them to. provide 8. 
acniſh ſuch number of Ships, with men, vi- 
als, and, munition, and for: ſuch time as 
his Majeſty ſhall thinke fit. _. -..- , 

.. The aſt (viz.)..that which concernes our 
erlons.in theſe.two.clufes.. . 
1. That his Majeſtic in,caſe of refratorineſſe 
may.compell the doing of it ; this compuliton - 
incaſe of refra&orineſle, includes the perſon as 
well as the eſtate :Nay, it ſounds more'in the. 
perſonality then otherwiſe. For the other, vs. . 
whether this:perſonall compulſion may extend 
ſo faras to lite, I humbly leave it to your Lord- 
ſhips conſiderations, up2n the other Clauſe ; 
Fhat 15.,:that bis -Majeitie 1s the ſole; Judge of 
ſuch danger, and when,.anvhow. the ſame. 15ro 
be prevented , -whether the words , how it is to + 
be prevented ,.in this caſc of|perſonall compul- 

fion, doth not.leave. the. manner of it wholly in 
his Majeſties.breaft..', ., 

My Lords, .it theſe opinions extend onely to 
Ship-money , 4t.1s enough his:Majeſtie takes 
what he.will., and-when he will, italtbe taken 
to day, and afterwards by diſſent or. my owne - 
labour I get.a new ſtocke or lively-hood , that 
iS no more mine. then the former , fo that there 
is no : property left unto.the ſubject , though 
the opinions goe no further. But My Lords, 


Ship-money 15 not the whole extent of them, 
: noe _ Ship: 
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Ship-money , by theſe opinionsis nordine'b 
. any peculiarity , in Ship-money : but Ship- 
money is therefore dne, becauſe his Majeſtic 
is the ſole Judge of-the danger of the King- 
dome; and when , and: how the ſame-js- tobe 
 prevented:, becauſe his Majeſtie for the defence 
of the Kirgdome , mayart his will andipleafure 
Charge the: people”, this is the ground:; and 
upon the fame reaſon the' compulſion - may be 
as well for the making and maintaining of Ca- 
fles , Forts and Bulwarks , making of- Bridges, 
for tranſporting his Armies, ,for proviſion of 
wages and victuals , for Souldiers, for horſes 
and Carriages, it may be multiplyed in* infini- 
um. - | 5 ON rw 
-- It may bedone when the good and'fafety of 
the Kingdome is concerned, this extends to all 
things and at all times , &nz jacer m terra , non 
habet unde cadat. | EEOC TRA 
* If theſe opinions be Law , T humbly leave i 
ro your Lordſhips conſiderations; whether the 
Government be nor Imperium: legibus ſolupum . 
Fhe next-thing I ſhall offer to: your Eordſhips 


| istheShipswwvrits , a tranſcript of oneof them 
| diredctedto the Sheriffe of Dorſetſhire,' I ſhall 
| deliver , all the reſt being of the ſame forme : 
| becauſethatwrait is long, / ſhall open it briefe- 


Ty, its to this effe&. I 
There is adtclaration init that Sal Repn: 
periclitabatar , that the'fafety ofthe 'Kingdome 
Ware. oO EY TIO 


B 2 Thercfore 


oh TD: | 
ER: | 
Therefore the Inhabitants of the ſcverall. 
Counties are commanded for the defence of 
the Kingdome , for the cuſtody of the Scas, for 
the ſafeguard of the Merchants from Pyracic, 
inward and outward , that they ſhould provide. 
a ſhip of warre , furniſhed with Gunnes , gun- 
powder , double Tackle , and all other nece(- 
faries ; and this ſhip thus furniſhed at a day 
ſer , to be brought to Portſmouth , to bee pro-, 
vided for 26 weekes of Marriners wages , vi-: 
Quuals and other neceſſaries , and for the doing 
of. this , authority is given. to the She- 
riftes of the ſeverall.Counties , to aſleſſe every 
of the Inhabitants Secundum flatum © facultates 
ſwas,according to their eſtates and meanes, and 
further power given him by. diftraining and 
{ctling of the ,Diftreſle to levy theſe monies 87 
contrarios tnvencrit , then to impriſon their 
perſons : and further declares , that all this 
may be done, Secundum Legem & conſuetudinem 
Regnij; The ſence conceive is brietely thus, . 
That by the Lawes of the Kingdome , when 
his Majeſtie ſhall declare that the Kingdome is 
in danger, hee may alter the property of the 
ſyubjes goods , and impriſon their perſons , 
nay , that not onely his Majeſtic, but the She-. 
riffes may impriſon their perſons ; by the Law- 
the Lord might impriſon his villaine, but. 
could not transferre that power to his Bayliffe 
or. to any other, it was perſonall ; That the 
_ execution of this power over the perſons of the 
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tions. Eo. | 
The laſt thing is , the Judgement. in the Ex- 
chequer , inthe 13. yeare of his-now Majeſties 
Raigne, againſt Maſter Hampden, the Record is 
very long, 1 ſhall briefely open it to your 
Lordſhips , Quarto Auguſt. 11. Caroli, there if- 
ſued Ship-writs to the . ſeverall : Counties , 
amongſt the reſt to the Couaty -of Bucks , 
the Sherifte aſſeſſed the- inhabitants ; ſome of 
them made default ; and did not pay upon a 
certiorari out of the Chancery , direced to 
the Sheriffe', he:certifies the perſons that made 
default , together with the Summons afleſſed 
upon them, From the Chancery by Mitrimm , 
heſe Certificates were ſent into theExchequer, 
to the intent Proces mighr iſſue againſt the de- 
faulters. A ſcire facias iſſued to the Sherifte of 
Bucks, who therenpon-amonglt other Returnes, 
that Maſter Hampden hath beene aſſeſſed 29 ſhil- 
lings, for ſome lands in S:oke-mandevile in that - 
County , which he had not paid, Maſter Hamp- 
dex appeared;and upon his appearance demands 
OYEXR ofthe Ship-writs, and the other pro- 
ceedings , after his hearing thereof and under- 
ſtanding, the contents, he demurres in Law, that 
is, demands the judgement and opinion of the - 
m— | Judges. 
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dges , whether this writ was ſufficient in 
Law, andto force himto pay the ſaid: 20 ſhil- 


6 nm TVET 
'->This: being X great and general: caſs 5 the 


c. s 


Barons of the Exchequer detred the aſſiſtance 
Of the reſt of the Judges , who did joyne. ac- 

, cordingly. ' The caſe came.to be argyed,, there 
were-foure Arguments , two on Maſter; Ham 
dens ſide, and two on. the other fide, -the: firſt 
was in Michaelmas Terme , after Alholantide, 
and/all the foure' Arguments were ſpeeded: bc- 
fore Chriſtmas day, two of themin the Terme, 

and no:longer time would be/procured forthe 
reſt, but the ſhort vacation betweene: M1chael- 
mas Terme and Chriſtmas, it was a Caſeof 
fo little concernment ,.thatwhereis in VVeſt- 
 minſter Hall, * Terme afrer Terme is uſually 
given to Argue any:demurrer”, this muſt -be ar- 
gued betwixt' © Alhallontide and Chriſtmas, 
throughout: after the Arguments. the Conn- 
.cell on both ſides were commandedto bring be- 
fore the: Judges the Recerds:and. Authorities 
cited, they were brought , and for the eaſe of 
the Judges , many of them on Maſter Hampdens 
Part were abbrevtated” on the back1ides,, thoſe 
abbreviations were commanded to'be expoun- 
'ded'; afterwards the Caſe:came to Argument at 
the Bench , there the- caſe was | judged-,.and 
by the greater part' of the Judges judgement 

was' given againſt' Maſter Hampden , when 


the Judges had deljveted their Opinions, 
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the Barons part to give: judgement,the judge- 
ment was 190d ſeprrabiliabrevia predift,& re. 
em ac Schedulumpreditt,eiſaen an- 


exijftent ad prefat;; loannun Hampden depradit, 
viginti ſolidis ſuper ipſum: in forma F ex cauſa pre-: 
ditt, aſſe(ſt: onerand. 1deo conſideratum eſt per eoſ- 


dem\Baron. quod pr edifius Tohannes Hampden de 
eiſdem viginti ſolediraneratum exindeſatirfaciar. 


My Lords, this Judgement:is a full and 
plenary execution ofthe formeropmions ot 


the Judges,and ofthe Ship-writs, forſo much 
'as it- concernes our-propriety ; It: was g1-' 


ven in M. Hamptons caſe onely ..butbinds all 
the ſubjets' for fo binding; it" is as that” 
an Honourable perſon , now'in my eye, 1n 
a caſe-depending in the Kings Bench, was de-' 


nyed 'any argument or debate, concerning 
the right-of Ship-money, for no other: rea- 
ſon, butthar it had bin by'the former Judge- 
ment adjudged already in the Chequer. 


My Lords , theſe extra-judiciall opini- 
ons of the Judges , theſe Ship-writs , and' 
this Judgement , are thoſe carriages, which 
have introduced this fence ' of the Com- 
mons ,' that the fundamentall Lawes of the 
Realme concerning our property and our 
perſons are ſhaken. * 

My Lords, The-Commons: have taken 'the- 
extrajudiciall opinions /publiſhedand(inrol- 
led,andthe reſt ſeverally into conſideration, 

they 


(14) 


—— S.Ct. —— —__— 


_— 


they have been read openly in the houſe, & after 
long debate, and long rather in conſideration of 
the greatnes of the matter then of the difhculty 
of it, they came to vote, foure ſeveral votes pal- 
ſed uponthem,thevotes paſſed without ſo much 
as One negative voyce to any of them. 

The votes were in ſubſtance,that they were a- 
g4inſt the Lawes of the Realm, the right of the 
property, the liberties of the ſubje&, contrary 
to the former refolutions in Parliament,zand to 
the petition of right. 

The extrajudictall opinions inrolled , they 
voted in the whole , and every part of them to 
be contrary to all theſe , for they did conceive 
that in theſe opinions, there was not any one 
Clauſe that was agreeable to the Law , but that 
throughout they were contraty to the Lawes, 

My Lords, the things which the Comons took 
intorheir cofideration,before they proceededto 
their votes;werethe proccedings in theParliamet 
held 3 Car.whenthe pctitionot right was frame\. 

TheComons went no higher,the-reaſons indu- 
cing them therto,was,becauſe inthat Parliament 
all thoſe 3 had bin debated, property ot goods, 
liberty of perſons, and ſecurity of our lives. 

Twoof them,that is,propriety of goods & 1i- 
berties of perſons, by the occaſions of the Co- 
miffions for the loane, & the Inſtruftion wher- 
with theſe Gomiſſions were accompanied, that 
concerning our lives, by occaſion of the Comil- 
fions that had iſſued, for the executing Of Mar- 
tall Law. They 
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ning theſe had paſſed 4vth Houſes and his 
Majeſtic, or the judgement of both Houſes 
without his 2ajeſize, it would be in vaine to 
looke further, that it would be aFum agere; 
Nay my Lords they had a farther conſi- 
deration, that if thoſe were-already ſetled 
in that Parliament, It would not only bee 
derogatory to the Tur:ſdifion of Parliament, 


| but dangerous to look higher as that they 
- would infer a defe@ in thoſe Procedings, 


and caſt an aſpertion upon that Parliament; 
I am commanded now to preſent to your 


. Lordſhips conſiderations, thoſe things which 


fatiſfic the (ommoers, which are theſe three, 


| x The Commiſſions for the loanes,with 
the Inſtrugions. 
2 A Commuſhon called the Commiſ- 


fion of Exciſe. - 


23 An Addition of Saving, which was 
defired by your Lordſhips to have been ad- 
ded to the Petition of right, at the time of 
the framing of it. LEE a 
The cafe upon the Commiffion'for the 
Loane, ftandeth thus : = 
I3. Oftobris 2, Caroli, divers Com- 
miſfions were direQed to ſundry Commil- 
ſioners, tothe' number of ſixty or ſeventy 
Lords and Gentlemen , iti the ſeverall 
Counties ifſued, whereby a compulſary 
ayde by way of Loare was required of the 
Os © OR£v __ 
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Subjeazthe cauſes and grounds of this De- 
mand are in the Commiſſions expreſled 
to be theſe. | 6; 

The King found the Crowne ingaged' in 
2 warre, by advice of #ath Houſes in Parlia- 
meat ; that not onely the King and the 
Subje&; but alſo-his allyes beyond-Sea,were 
in danger. | 

The parts beyond-Sea where our Cloth 
is vented, and from whence we have moſt of 
our proviſion for Shipping, were indange= 
red ; His Majeſfties Treaſures. were exhau- 
ſted, and his coffers empty. A Parliament 
had been ſummoned; but no ſupply. 

Unavoideable neceſhitie both at home and 
abroad, multiplied the enemies: great and 
mighty preporation s, both at-Sea and Land, 
threatned the Kingdome dayly. 

Not onely the £:»8s honour, but the ſafe- 
ty and very fubſiſtance of the Kizg and Peo- 
phe,and of the.true Relzgion abroadaare in ap- 
preant danger of ſuffering irreparably, un- 
leſſe not onely a ſpeedy, but alfo a preſent 
ſtop be made ;z which cannot admit fo. long 
delay as the calling of a Parliament: the Peo- 
pleaſlured on the RoyaY Word of a K:rg, 
that not one pezzy ſhould be beſtowed, but 
upon thoſe publique ſervices only, wherein 
every of them, and, the whole body of the 
Kingdom,their wives, children, and poftert- 
ty, have their. perſonall and common In- 
2 ORTTTLIEED 
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The Commiſhoners dilligence comman- 
ded as they tendred the Kings honour, and 
ſafety of theRFalme; Here ſal; Regai pericli- 
tabatur, the wholeKingdom was in danger,as 
in the Judges opinions,and as in the Ship- 
writts and judgernent in the Exchequer. 
Nay my Lords, further ; the ſafety and very 
ſubſiſtance of the K/z2,P eople, and true Rel:- 
2107 were in danger of ſuffering irreparably, 
the dangerous inſtance, not a fpeedy, but a 
preſent ſtop muſt be made, the ſupply could 
not ſtay for a Parliament ; at this time his 
Atajeſiies coffers were exhauſted, the King 
found the Crowne engaged in this war, be- 
fore the Acceſle of it to himfelfe, and that 
by advice in Parliament ; all this expreſſed, 
onely lending of monies for prevention re- 
quired ; but it was a compulſary thing and 
became compulſary, by the inftructions to 
bind over to the boord, and impriſonment 
for refuſall. Theſe Commiſſtons were in 
the Parkament 3* (ar. Firſt reſolved inthe 
Commons Houſe te be agiinſt Law : after- 
wards by your Lordſhips, and conſented 
unto by his Majeſty, and are declzred tobe 
fo in the Petition of right, and the impri- 
fonment of the SubjeRs for refuſall, decla- 
red in the Petition of right to be againſt 
Law. 
My Lords, 
The next is the Commiſhon called the 


Commiſſion of Exciſe, this was dated #/t1ms 
=  Februs 


rag 


——_— — 
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* Febr. it was dated after the Summons to 
that Parliament : This Commiſſion iſſued 
t033. Lords, and others of his Majeſties 


Privy Councell; the Commiſſioners are 
thereby commanded to raife monies by Im- 
poſitions, or otherwiſe z, as in their judge- 
ments they ſhall finde-to be moſt conveni- 
cnt. 

The cauſes wherefore theſe moneys are 
to be raiſed, are expreſſed to be theſe. 
. Thedefence and ſafety of the King and 
people, which without extreameſt hazard 
of rhe King, Kingdome, and people ; and of 
the Kings A and Allies beyond Seas, 
cannot admit no' longer delay : inevitable 
neceſſity, wherein forme and circumſtance 
muſt rather bee diſpenced withall, than the 


ſubſtance loſt. 


The Commiſhoners not to fazle therein ,, 
as they tendred his Majeſties Honour, 'and, 
the ſafety ofthe Kingdome and people. 

Here Sau Regrt perichtabatur, the whole 
Kingdome declared to be.in danger,.in rea- 
ter and nearer, then in the oC abe 
Shipwrits or Judgements.1in the Chequer. 

n the Parliament 3* Carol: this Com- 


miſfion-was adjudged by the Commons to bee 


3gainſt the Lawes of this Realme, and con- 
traryto the Judgement given in the Petiti- 
on of r:zght, and after a conference with 
your Lordfſhips, deſired his Majeſty that it 
might be caucclled: the then Lord-Keepep 
. [hortly 
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ſhortly atter brought 1t cancelled to your 
Lordſhips inthe Hauſe, and there faid it 
was cancelled in his Majeſties preſence: you 
ſent it cancelled to the Commons to be view- 
ed,who afterwards ſent it back to yourLord- 
ſhips. | 270 LN 
” Lords, The laſt is the addition of ſa- 
ving, deſired tobe added to the Petition of 
r_okich was in theſe words. 
We humbly preſent this. Petition unto 
your Majeſtte, not onely with a care of pre- 
ſerving our owne Liberties, but with due re- 
gard to leavecntire the Soveratgne power, 
wherewith your 4ajeſtze is truſted ; for the 


ProteGion, Safety, and happineſſe of Your 


people : Your Lordſhzps defire of this Ad- 
dition to the Petition of right, was taken 
into conſideration by the Commors ; and af- 
ter debate, it was thought fit by them to bee 
rejeted. A conference was had with your 
Lordſhips,and Mafter Noy appointed by the 
{ommons to declare the reaſons of their re- 


folution; your LordſÞips not receiving ſa- 


a * 
EZ 
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tisfactior at that conference, whether this 
Addition ſhould be reje&ted or not : It was 
again debated in the Commons houſe,they ven-. 
rured upon the ſame bottome againe;It was 
thereupon reſolved to be rejected, the rea- 
ſons of their rejections were theſe in fumme 
Firſt, they confeſſe that if thefe: words 


1 were taken as a bare propoſition only,with- 
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Tight, that it was a true propoſition. 
That is, that the Law hath truſted the 
King with Soveraigne power for the pro- 
teion,ſafety, and happineſle of the people. 
Bur if it ſhould be added to the Petition 

of right, as was deſired; then was 1t not 
true, but would make the Petition of right 
elo de ſe, and wholly deſtruQtve to it ſelfe 


in all the parts of it ; that it would proceed - 
a bene drvijis, ad mala conjunta:; forthen the 


etition of right, as they reſolved, would 
ave this ſence. 

Whereas in the petition of right, it 1s 
{aid,that no aide,tax,tallage,or other charge 
whatſoever, may be impoſed upon the peo- 
ple, without their free conſent in Par/za- 
ment ; it would have this conſtrudtion. Its 
true, it cannot be done by the Kings ordina- 
ry power, but it may bee done by that Sove- 
raigne power wherewith the Law hath 
entruſted his Majeſty for the proteQion, 
lafety, and happineſle of the people. 

Solikewiſe for impriſonment, that they 
ought not to bee impriſoned without due 
proceſle of Law. It 1s true ordinarily, that 
the King may impriſon by his Soveraigne 
power, wherewith the Law hath enrrufted 
him for the prote&tion, ſafety, and happi- 
neſle of the people. 

SO that, for that Martiall Law , that the 
Subjects lives ought not to betaken away, 
unlefle by due proceſle of Law. It's true or- 
1 ; Ds dinarily, 
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© | dinarily, but the King may doe 1t by his So- 
8 veraigne power , wherewith the Law hath 
intruſted. him for the proteQion, ſafety, 
and happineſſe of the people : whereby they 
conceived that it would not onely make the 
petition of right to bee wholly diſtruQive 
of it ſelfe , but likewiſe this petition of 
right would leave the ſubject in a far worſe 
condition than it found them ;; for it would 
neceflarily inferre, that which is againſt the 
; Law : viz. that the King by his Soveraigne 
5 power, when he pleaſed to declare thar it 
was for the good of the people, might doe 
all this. 

Your Lordſhips at a Conference of both 
Houſes, engaged on the part of the Commors 
by Serjant Glazvile, and Sir Henry Martin, 
received fatis faction from theſe reafons;and 
conſcnted to the leaving out of this Additi- 
on; and accordingly, the petition of right 


paſſed, and is printed'without it: | 
Ay Lords, theſe were the things I was | 


commanded to preſent unto your Zordſkeps: 
other things there were, as the ſentence a- 
eainſt Biſhop 2Marwaring ; but theſeweigh- 
ed ſo much with the Commons, as that they 
conceived they needed no-more. 

My Lords, theſe preſidents of that Par- 
l:ament, and theſe opinionsof the Fudges,the 
Sbipwrits , and the Fudgements in the Excbe- 
o- z they are like the two Buckets of a 
pl VVell, if one goc up, the other muſt goe 
E: | ” _ noo 
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My Loras , we have not cited theſe preſi- 


dents out of diffidence, that your Loraſhips 


had forgotten: them z but becauſe others 
have; or that wee diſtruſt your Lordſhips 
Juſtice, if you had forgot them: for be- 
tore theſe were, your Lordſhips concurred in 
opinion with your worthy Anceſtours, that 
firſt gave them. Their Noble bloud runnes 
1n your veynes. It's now to confirme your 
owne Judgements as wellas theirs ; In your 
Loraſkips breaſts , there are the ſame Maga- 
Zines and Fountaines of Honour and Ju- 
ſticc, as was then, theſe Judgements and 
proceedings were the Actions of both houſes, 

the danger by the violation is equall.. | 
The Commons ſee nothing in the Judges o- 
pinions or judgement, why they ſhould re» 
cede from their former judgements, they 

hope the ſame from your Loraſhrps. 

eſides, my Lords, that the caſe is now 
much varied from what it was thenznot only 
in the matter, but as it concernes the Ho- 
nour and Juriſdiftion of this great Judica» 
tory, the Parliament. 
The breach of Pr:iwiledges in the mem- 
bers is tenderly reſented, becauſe thar with- 
out this freedome, they cannot adviſe and 
conſult concerning the Ardua Regr7, | 
_ But when they have doneall to have their 
Judgements , and their As of Parliament 
overthrowne by the Zadges afterwards, this 
* 2 makes 
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makes Parliaments to be nothing , this ſets 
up the Judges above the Parlrament , this 
puts, us out of hope of redrefle; ifthey may 
overthrow the /proceedings of that Parlza- 
ment of 32 Carelr, they may by the ſame rea- 
ſon overthrow the A&tions of this, and of 
all future Parliaments. 

IWy Lords, this was not the prattiſe of 
their predeceſſours , though but in private 
cauſes; if difficulty of Law aroſe, they al- 
wayes conſulted this Oracle , and thence re- 
ceived their anſwer how to give Judgement. 
Judgements in the Higheſt Court of Weſimin- 
(ter Hall, I meane inthe Kzzgs Beach, where 
the proceedings are (coram Rege) are here 
reverſable by Writ of Error. In cauſes of 
great and generall concernment , they ever 
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adjorned them hither as things too bigh for 
them. 

Luz conſults patrum,qus leges Juraque ſer- 
wat, doth well, they have taken that in their 


hands FAY had not to doe withall; and how 


they have handled the matter,your Lordſhips 
bave heard. | 
The F«azes, as is declared in the Par/za- Role of x19. 
| < d | h ſel | h Rich. 24, are 
ment, they have here, made themſelves the, 2... 
cxecutioners of them ; they have endeavou- of the Srarutes 
redthe deſtruction of the Fundamentalls of #74 9 75 
, " Indgements & 
our Lawes and Liberties. Hollazd in the g,gy.. »f 
Low-countrzes lyes under the Sea, the ſuper- Fes > 
ficies of the Land is lower tkcn ibe ſuperh- nog EYE 
_ cies of the Sea : Its capitall therefore for 
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= any mantocut the Bankes, becauſe they de- 
| fend the Countrey. | 
Beſides our owne, even forraine Authors 
as Cominen obſerves;that the Statute de Tal- 
lagi0, andother old \Lawes,are the Sea walls, 
and bankes, which keepes the Commons 
from the inundation of the Prerogative. 
* Thefe Pioners, they have not onely un- 
dermined thefeBankes, but they have level- 
ed themeven with the ground. F 
If one thatwas known to be hoſtzs Patrice, © 
had done this, though the damage be the ? 
ſame, yet the guilt is eſſe.” $ 
Bur the Coxſervatores Riparnm, the Over- © 


@ 


" 


ſeers intruſted with the defence of theſe 2 
banks. for them to deſtroy them, the breach 
oftruſt aggravates , nayalters the nature of 
the offence. a c_ 4 
' Breach of truſt,though ina private petfon; 


and inthe leaſt things, is odious amongſt all 
men; much more in a publicke petſon; and 


inthings of greatand publick'concernment, 


becauſegreatetruſt bmds'the patty truſted to 
wo, oreateſt care and fidelity. 
Its Treaſon in the Conſtable of Dower 
— Caftle to deliver the Keyes; to the knowne 
| enemies of the Kingdome ; becauſe that Ca- 
e file is the Key of the Kingdome : whereas if 
"i _ the houſe-keeper ofa private perſon,deliver 
% poſſeſſion to his Adverſary; its a crime 
| | fcarce puniſhable by Law. 5 
The 7adges under his Zajeſty, are the per- 
ons 


e 
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ſons truſted with the Lawes ; and-in them, 
with the lives, liberties, and cates of the 
whole Kingdome : This truſt ofall we have, 
is primarily in his Majefty ; and from him 
delegated to, bis, Zuayes... - "60 
_ His 44je{y, at-his, Coronation, is bound 
by his SY tocxecute Juſtice to his people, 
according to:his Lawes ;z thereby to a 
the. pcople of the, faithfull performance 
of this great truſt. . His Majeſty againe,as he | 
truſts the. J«dges.with the performance of 
this; part, of, the oath ; ſo.doth he. likewiſe 
exact. PATE 09th, of. Derm for itheir due 
EXECUTLON Ot, JUKLCE, TO, THE, PEOPIC .aCCOC- 
ding to the Jn : Roy the3 udges ſtands 
intruſted with this part of his Aajeſtzes 
oath. - _— | | 
— If therefore the Zadges ſhall doe witting- 
ly againſt Law, they doe not onely breake 
hers oathes, and therein the common faith 
and truſt of the whole Kingdome, but do as 
much as in them lyes, ſmeere and blemiſh 
the, ſacred Perſon: of his 4Zajeſty; with the 
odious and hatefull ſinne of perjury. | 
Ay, Lords, the haynouſnes of this offence 
is moſt legible.in- the ſevere- puniſhments 
which former ages have inflited upon thoſe 
Judges, who hath broken any part of their 
oathes wittingly, though. in things not ſo 
dangerous. to the Subje&, as in this caſe in 
queſtion. ; STE RIGENT 
dir Thomas #ayland,chiete Juſtice of the 
OE. _ Commor. 
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Common Plex, Ed. 1. was attainted of Fe- F 
lony for raking bribes, and his lands and” 
goods fortcited ; as appeares in the Pleas 
of Parliament, 18* Ed.1.,and he was baniſhed 
: _ the Kingdome as unworthy to live 'in that 
State , againſt which he had ſo. much offen- 
wn Sir :lliam Thorpe chiefe Juſtice of the 
: be Kings Bench', ir E. 3* time, aving of five 
0 perſons received five ſeverallt bribes, which 
T 1h all amounted to 100 pounds; was for 

=o this alone adjudged tro be hanged, and all his 
—_ lands and goods forfeited , the reaſon of 
K this Judgmenit is eptred'in the Roll in theſe 

_ OO ho game. 
Daiapredit. willielmus Thorpe, qui ſacr- 
=_ mentum Domini Regis. erga Populum 'ſuum 
| babuit, atl cuſtodrendum, fregtt mal;tiole, fa, 
L & rebelliter quantum 18 rpſo fuft ; becauſe 

that hee, as much as in him lay, had broken 
oo __ the Kingsoath madeunto the people, which 
— the King had intruſted him withall hs 
Ef There is this notable Declaration in that 
[30 Judgement ; that 1s, that this Judgement 
was not to be drawne into example, againſt 
any other Officers who ſhould breake their 
. ; oathes, but onely againſt thoſe ©? pred:- 

. aum ſacrums fecerunt , & fregerunt, & habent 
teges eAnglie ad cuſtodiendum ; that 1s, onely 
© tothe Fudges oathes,who have the Lawes in- 

truſted to them. þ 

__ This Judgement was given 24. £4. 3. the 4 
next : 


i 
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next yeare 10 the Parltament 25. Ed; 38. it 
was debated in Parl:ament , :whether this 
Judgement was legall; & nullo contradicen- 
te, it was declared to be Juſt, and according 
tothe Law: And that the ſame Judgement 
may be given 1n time to come upon the like 
occaſion. This. caſe is in point, that its 


death for any Judge wittingly to break his 


oath, or any part of it. 

This oath of Thoype 1s entred in the Roll, 
and is the ſame verbatim with the Judges 
oath, in 18. E4.3. and the ſame which the 
Judges now take. 

Your Lerdſhips will giveme leave to ob- 
ſerve the differences betweene that and the 
caſe in queſtion. 

Firſt, that of Thorpe was onely a ſelling 
of rhe Eaw by retayle tothoſe five perſons, 
for he had onely five ſeverall bribes of thoſe 
five perſons; the paſlage of the Law to the 


. reſt of the Subjects, for ought appeares,was 


free andopen. - + 
_ But. theſe opinions are a conveyance-of 
the Law by whole ſale , and that not to, but 


from the Subject. 


In that of Thoype, as to thoſe five per- 
ſons, it was not an abſolnte denyall of - 
Juſtice, it was not a damning up, but a 
ftretghtning onely of the Channell. 

| For whereas the Judge ought. Jud icium 
reddere, that is, the Law being the Birth- 

right 
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right and Inheritance of the Subje&, the 
Fudge when the parties in ſuite demand 
judgement ſhould zeare, freely reſtore this 
right unto them ; now he doth not «pre but 
vendere with the hazard onely 'of perver- 
ting Juſtice ; for the party that buyes the 
judgement may have a good and honeſt 
Cau1c. | 

But theſe opinions beſides that they have 
coſt the Subjects very deare, dearer than 
any ; nay T thinkeI may truly ſay, then all 
the unjuſt- ſadgements that ever yet hath 
been given. | 

'Witneſſe the many hundred thouſand 
pounds whichunder Colour of them have 
beene levyed upon the Subje&t , amount- 
wg to ſeven hundred thouſand pounds and 
upwards in money' payd 'unto the Trea- 
ſurer of the Navy ;' befides what the Sub- 
jets have beene forced to pay to Sheriffs, 
Bayliffs, and others, which altogether as 
is conceived amounts not to much leſſe 
than a Million : beſides the infinite vexa- 
tion of the Subje&s by ſuits in Law, bind- 
ing them over to attendance at'the coun- 
ſef-boord raking of them from' their ne- 
cefaryitmployments in making of Alſceſſes, 
and colle&ions, and imprifonments of 
their perſons. LID 

I ſay my Lords, beſides what is paſt to 
make our miſeries compleat, rhey have 
as 
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for by theſe opinions they have put upon 
themſelves and their ſucceſſors an impoſ- 
ſibility of ever _— right apaine, and an 
incapacityupon us of demanding it ſo long 
as they continue. = 

My Lords, in that fore Famine in the Land 
of «/£gypt, when the Inhabitants were redu- 


 cedto'the next doore to death ; for there 


they ſay, hy ſhould wee dye for bread. Firſt 
they gave their money, next their flocks and 
cattell ; andlaft of all, their perſons and 
their Lands, for bread, and all became Pha- 
roabs ; but by this Rex Ryegra, there is a 
tranſe-a&ion made, not onely of our per- 
ſons but of our bread likewiſe,wherwith our 


emp ſhould be ſuſtained; That was for / 
read, this is of our bread:  Fot wy Lords, 


finice theſe opinions (if we haveaty thing at 


all) weare notart allbeholding to the Law 


for it, but are wholly caft upon the mercy 
and goodnefle of the King. Tho, | 
Again, there the eEgyptians themſelves 
fold themſelves and al they had to the King, 
tf ours hadbeen fo done, if it had been done 
by our owne free confent in Parlzament, we 
had the lefſe cauſe fo complaine; but it was 
done againſt our wils,and by thoſe who were 
truſted, and that upon oath /; with the pre-. 
ſervation of thoſe things for us. | 
My Lords, the Lawes are our Forts and 
2 Bulwarks 


25 thuch 45 in them lyes made them endleſſe; © 


397 
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ulwarks of defence, if the Captaine of a 
Caſtle, onely through feare and cowardiſe, 
and not from any complience with the ene- 
my, ſurrender 1t ; this is Treaſon as was 
adjudged in the Parliament, 1. Rich. 24.in 
the two caſes of Grymes and #eſton, and in 
the caſe of the Lord Gray for ſurrendring 
of Barwicke Caſtle to the Scots in Ea. 3+. 
time, though good defence have teen made 
by him, and that he loſt his eldeſt Sonne 1n 
maintenance of the Scigez and yet the loſle 
of a Caſtle loſeth not a Kingdome onely, 
but the place and adjacent parts, without 
trouble to the whole. 

But by theſe opinions there is a ſurrender 
made of all Legall defence of propriety, 
that which hath bcen preached is now judg- 
ed that there is no ream e&& tuwwum betweene 
the King and the people, beſides that which 
concerns our perſons. oth; 

Hy Lords, the Law,it is the Temple, the 
Sanctuary whither the Subje@ is to runne 
for ſhelter and refuge : hereby it is become 
Templum five numine as was the Icmple 
built by the Roman Emperour who after he 
had buult it, put no goods into it. 

We have the letter of the Law ſtill, but 
not the ſence. 

Wee have the Fadricke of the Temple 
11], but the Goddeſle, the D7j-Twielaresarc 
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But my Lords this 1s not all the caſe(thar is) 
that the Law now ceaſcth to aide and defend 
us in-our rights, for then poſſeſſion alone were 
a good title, if there were no Law to take it a- 
way , 0ccupanti concederetur & melior e ſſet poſti- 
dentis conditio. But this (though too bad) is not 
the worſt ; for befides that which is privative 
in theſe opinions, there is ſomewhat poſitive : 
For now the Law doth not onely not defend 
us, but the Law it ſ{elfe is made the inſtrument 
of raking all away. 

For whenſoever his Majeſtic or his Succeffors 
ſhal be pleaſed to ſay that the good & ſafety of 
the Kingdom 1s concerned, and thatthe whole 
Kingdome is in danger: Then when and how 
the ſame is to be prevented, makes our perſons 
and al wee have lyable to bare will and plea- 


fure. | 
By this means, the Sanctuary is turned info 


a Shambles, the Forts are not flighted, that ſo 
they might neither doe us good or hurt : But 
they are held againſt us by thoſe who ought to 
have held them for us, and the mouth of our 
owt: Cannon is turned upon our ſelves. 

My Lords, intheſe expreſsions, there is no 
reflexion upon his Majeſtie. It 1s onely that 
theſe Judges would have forced upon the Law 
an unn-turall and contrary motion , his Maje- 
ſties carriage inthe bufineſle cleers his juſtice. 

The fir{t opinion of the Judges under their 


hands, was procured by my Lord Finches follt- 


citation only,8 by him brought to his Majeſty 
E Thele 
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Theſe opinions procured the letter from his 
Majeſty for the opintqns inrolled, wherein, as 


likewile in the Caſe in the Chequer, the Judg- 0 
es were left free,as was acknowledged'by two f 
of the Judges inthe Chequer Chamber, who v 
axoued againſt rhoſe opinions , with this pro- y 


teſtation. Thatif there were any miſcarriages : n 

in that buſineſſe it muſt fall wholy upon them- 4 

ſelves, that the King was blamelefle, | 
My Lords wee know his Majeſties juſtice : p 


is the faireſt, the richeſt Diamond in his (t 
Crowne, the duſt which theſe men would 
have blowne,and-forc'd uponit,its falne ſhort, 
and with your Lordſhips helping hands,it will 1s 
we hope, be caſt upon their own faces, a fitter al 
place for itthen the other. | 

y Lords, the oaths of the Judges as they 
bind them to the due adminiſtration of juſtice IT 
to the Subjects according to the Laws , ſo as I 
they be of the Kings Councell, by their oaths, tl 
they-are bound lawfully to councell him, that 
is, when their opinions are demanded, they are IT 


to deliver them according to the Law; ' +»: l 
I ſhall therefore put your Lordſhips in mind q 
of the memorable proceedings againſt theſe : 
udges ,who have broken this part of their 
ob in that notable Parliament, held the ele- 
venth of Rzchard the ſecond. 


Inthis Parliament, judgment of high trea- 


Ld 


ſon was given againſt eighteen ſeveral perſons, y 
and all (ſave one of them) of eminent ranke, 8 H 
three Privy Counſcllours, the Archbiſhopof = 

- Yorke = 
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Yorke, the Duke of Ireland , and Earle of Suf. 
folke, the Biſhop of Exeter, 'the Kings Confe(- 
ſor, five Knights,ſome whereof had been ſer. 
vants to Edward the third, and all ſave one, ſer- 
vantsto the then King , and ſome of them of 
noble Diſcent, ſ1x Judges , Lockton the Kings 
Serjeant at Law, Blake of the Kings Councel 
at Law, and Yske the under Sheriff of 2:ddle- 
ex : of theſe eighteene , exght were executed 
(that is) Sar Rober: T refilian the Chiete Juſtice, 
five Knights, Blake of the Kings Councll at 
Law, and Y-ke the under Sheriffte, three; that 
is, the Archbiſhop of Yorke, Duke of 1reland. 
and Earle of Suffelt fled. 

The reſt had their lives pardoned, but were 
baniſhed;their Lands and Goods;forteited, and 
little penſions allowed them during their lives: 
It was made felony for any one to procure 
their pardons, and they to be dealt with all as 
Traytors, if they returned from their baniſh- 
ment : and of thoſe eighteene perſons all ſave 
three were impeached by the Commons, 

The Offences which procured theſe exem- 
plary puniſhments, although their proceedings 
be long and comprehended all that was done 
in this Parliament , Ile briefly open them to 
your Lordſhips. During the Minority of that 
King by ill Conncell of ſome neere his per- 
ſon: there were miſcarriages in government. In 
the tenth yeare of his Reigne, and the twen- 
tieth of his age, a Parliament was holden, in 
that Parliament in aid of good government, 


andof dueexccution of the Laws,a Commil- 
= 2 ſton. 


| 2 "SANA ME WI 
= 34) | 
fion was awarded to 12 ſeyerall Peers, and 0- 
thers of greateſt wiſdom & fidelity,the Comiſ- | 
fioners had power in all things concerning the f 
houſhold, Courts of Juſtice, and the Revenues, ! 
ina word in all things concerning the Good | 
of the Realme, with full power finally to de- 
termine and put inexccution for the Honor of 
the King , the better governance of the Peace, 
and Laws of the Realm, & releif of the people. 1 
This Commiſsion was to endure one yeare, | 
at the yeares end the King would be of full age. | 
My Lords, the endeavouring to overthrow ' 
va Compiſtica iſſued by Authority of Par- * 
liament for the welfare of the Realme, upon *' 
prerence that it trenched upon the Royall po- *' 
wer,tended to the diſheriſon of the King, and #* 
____ derogationofthe Crowne, together with the *' 
deſtruction of the Commiltioners who procu- 
red it, and put the ſame in execution, upon pre- *' 
tence thar they and ſome others had in Parlia- 
ment forced the Royall afſents cf 
My Lords, the conſpiring to overthrow this ' 
Commiſsion, and the procurers of it,is the caſe 1 
inbriefe, for although there be divers other 
Articles againſt many of them, yet this was the 
ground-work of all, and this fingly and alone | 
1s declared inall the proceedings in that Par- {| 
hament to be Treaſon , Of theſe 18 perſons 
condemned , five of them were plotters (vizr.) | 
the Archbiſhop, Duke of Ireland, Earle of Suf= | 
folk, Trifilan the Chiefe Juſtice, And Sir Nsz- | 
cholas Bramber, theſe inſinuated into the Kins: | 
that this Commulsion, was in. dimunitionof his. | 
| | Kingly: 


KBP RET ERe<o<(ﬀo_cncalMo@wOuTa@@ad loc MA@@Þ ..c.cc a. cuL cc ca car II ISO 


(35) # 


"a 


Kingly power, that the Procurers of it had ex- 


torted his Royall aſſent,and that this was T rea- 
ſon : thereupon Blake one of the Kings Coun- 
cell at Law was adyiſed withall, who declared 
his opinion , that it was Treaſon, he was-com- 
manded to prepare an Inditement of Treaſon 
againſt the Commiſsioners , and ſome of the 
Procurers of it, who had bin Active therein. 

The Inditement was drawne by him, which 
15 entred in the Role.arid is to this effec. 

That they had Trayterouſly conſpired a- 
moneg(t themſelves inthe Parliament, to make 
this Commiſsion by authority of Parliament 
againſt the Regality of the King to his Dithe- 
ri{on and Derogation of the Crowne, that they 
compelled the Kings conſent , and that they 
confederated and bound themſelves to main- 
taine one another in ſo doing. > STE 

It was intended that they ſhould be tried -up- 
on this Inditement in Middleſex or in London, 
Vike the LJnder-Sheriffe of Middleſex was ac- 
quainted with the buſineſle, who was to pre- 
pare things for the effecting ofthis Deſtgn,fome 


of the parties to be indited , not being Peeres, 


which he performing accordingly, was there- 


fore executed. 
mizht the 


The five plotters, that the Ki 
more confde in their Counſells (forſo arc the 


words of the Record) & thatunder the- colour 


of Law they might cover their malice from the 
King, andthe Kingdome, before rhe triall was 


to.be had, they adviſe the King ro demand the 
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opinion of ſome of the Judges , that is of the 
two Chicte Juſtices, and Chiefe Baron, the 


% 


Judges of the Common Pleas, fix in number, ; 
and of Lockton the Kings Serjeant, Blake of the ( 
Kings Counſell at Law was commanded to , 
draw up theſe queſtions for the Judges opini= 
ons who did it accordingly. : 

For the drawing up of theſe queſtions, and 4 

the Indictment,Blake was condemned and ex-. 4 
ecureds- 2: 7 Fl: Tt j 

he queſtion being drawne into writing, [ 

the Judges were ſent for to Nonungham Caſtle, 1 
where, inthe Kings preſence they were com= 1 
manded upontheir allegiance to deliver their 1 
opinions. | 


I The firſt queſtion was whether the Com- 
miſſion was in derogation of the Crown, they ] 
anſwered that it was, + 
2 The ſecond queſtion was whether the +6 
perſwading and urging the Kings conſent in 
Parliament thereto was Treaſon, they anſwe- 
red, thatit was, though there were ſome other 


X : ©. . ; I 
queſtions asked, all concerning Parliamentary : 


proceedings, yettheſe were the mayne, and 
thoſe for which they were condemned, as ap- 
peares, by the replication of the Commons to | 
+ the Judges anſwer, and by the words of the [ 
* judgment (v:z.)thar they knew that this Com- 

miſhon was awarded in Parliament.that it was 

for the publike '£00d , that they knew of the 
_ trayterous intents to deſtroy the Procurors of 
1s -Commillion , that they knew the Law, 
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the Common-wealth: 
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and that it was not Treaſon,and had delivered 
their opinions thereby under colour of Law, 


to cover their treaſonable intent, and therefore 


judgment of treaſon was given: againſt them 
and againſt Lotion the Kings Serjeant at Law, 
who had ſubſcribed the opinions with the 
Judges. 

Sir Simon Burley, one- of the five Knights 
that were executed, was condemned only for 
conſpiring the death of the Procurors of this 
Commitlton, and although there be other Ar- 
ticles againſt the reſt , yet this alone is adjud- 
ged Treaſon inthe ſeverall judgments againſt 


oS 


every one of the ezighteen. 

x My Lords, it is obſervable inall theſe 
judgements, that they are adjudged Traytors, 
aſwell againſt the perſon of the King as againſt 

2 Secondy, it is there declared upon great 
advice taken, that in Treaſons which concern 
the King and Kingdome , they are not bound 
<0 proceed according to the rules of the Com- 
mon Law and inferiour Courts, but according 
to the courſe of Parliaments, ſo as maybe for 
the common good. FOR 

3 Thirdly, Judgement was given in Parlia- 
ment, and execution awarded, and afterwards 
a Bill! of Confirmation paſſed, in reſpe& of 
their Lands, to give them from a'day paſt, and 
for declaration that this ſhould bee: no-prefi- 


dent to inferiour, Courts to: adjudge the ſame / 


Caſes Treaſon, ſave onely in Parliament. 
Theſe 
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Theſe judgements were not hudled up in 
haſt, burtthey were given upon long and ma- 
rure deliberation, theſe judgements were the 
whole worke of that Parhament, and the pro- 
ceedines againſt the five plotters were begun 

ourteenth of November, and the judgments 


a ond LAY were not given till the thirteenth of February 


following, which was a quarter of aycer: And 
is declared in the Roll ,” that they ſpent a long 
time, and took great pains to examine the Evi- 
dences, the betrer thereby to {atisfic their own 
_ eonfciences'and the World. 
"Tinfiſt the more upon this to take away all 
blemiſh from theſe proceedings. | 
It is true my Lords, tneſe judgments were 
afterwards inthe Parliament of 21.8.2. revo- 
kedand made void. 1074 
But my Lords, that Parliament of 21 .Xic.2. 
of Revocation was held by force , as it is de- 
clared in the Parliament Rols of r.Hen.q.Nov. 
21. 22. that it was held vzris armatis, 05 ſagt- 
*A. #4rits zmmenſis . | 

The Knights of Parliament were not cle- 
&ed by the Commons , pro meos exzgtt, ſea per 
regiam voluntaters : and 1o the Lords, ſummonzri 
fecit Rex; Dominos ſtbs adherentes. 

My Lords by theſe proceedings, it doth ap- 
peare, that this Parliament of Revocation was 
no free Parliament,jif at all it deſcrve the name 
of a Parliament, but to put all out of doubr, 
the Parliament of 1.Hen.4.N0.48. theſe judg- 
ments of Revocation are declared to be ;-mn, 
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_ were vrolemer atrrafts, violently drawn to deli- 
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imiqua,0 omni juri & ratiom repugnantia, erro- 
nious, wicked and contrary to all right and 
reaſon; and in the Parliament of 1. Her.g. in 
print theſe Attainders are confirmed : fo that 
theſe judgments of Attainder have the autho- 
ritie of two Acts of Parliament both of 
them of force at this day. 

Your Lordſhips will give mee leave to ob- 
ſerve the differences and agreements, between 
the offences of thoſe,and of the preſent Judges, 
and as well in the way and manner of. pro- 
curement, as in the matter of them : for the 
manner of procurement, thoſe Judges in Ric.2. 
time were inthe Kings jp one and asitis in 
the Parliament Roll of r,Hen.4.Nov.18. the 


ver their opinions, and that meru mortis e cru- 
ciatus corports , for the feare of death and tor- 
tures of their bodies ; and at their trials ſeve- 
rally, they ſay, that inparr violence had been 
offered to their perſons ; becauſe they had dif- 
fered in the delivery of their opinions. M 
Lords, this was {ucha miſcarriage inthe Jud- 
ges, theſe circumſtances conſidered, as might 
cadere in virum fortem & conflantem , but my 
Lords,fteare or cowardize', is no plea for deli- 
vering up of the Forts and Bulwarks of the 
Kingdome, | 


But inthe preſent buſineſle, there is none of 


all this, it came from within, there is no out- 
ward force: In thoſe of 1Ric.2. it was Aus 
wilcys, once done at Nottingham Caſtle ; if the 

; EF Judges 


"x17 1/0 fel 


= 

* :. 

--Þ 

CTfr And ht * 
— ——— b. 


J wy 


40) 


A 
OR = eng" 


Judges had been purto it the ſecond time, per- | 
haps thereſt as well as ſome of them had re- 
pented, and would not have done it over again: 
for Belknape, the Chictc Juſtice of the Com- 
mon Pleas, the ſame day declared:his ſorrow, 
and ſaid,that now there remayned nothing but 
a Horſe,a Hurdle,and a Halter; & Falthorp ano- 
ther ofthem the next daydeclared his grief, for 
what he had done. Bur here after the opinion-in 
November 1635,.2 ycereafter, viz. 1636, they 
proceed 4 pe fſzmo ad pejus peffimo , for that was 
with additions, moſt of them declared their 0- | 
inions in their Circuits,and a yeere after con- | 
firmed it _—_— by the Indictment inthe Ex- [ 
chequer , here it was done yeare after yeare in 1 
cold bloud : one murderous blow, whereupon £ 
death follows, is felony , but to multiply 
wounds upon the dead body, and to come a- 
gain in coole bloud to do it,it ſhews the height. 
of malice. Intheſe two.things they agree : 

1 That which the Judges did in Richard the ſe- 
conds time, they. did it againſt their own know- 
ledge, they knew. the Commilsion was done 
by A of Parliament, ſo here:they knew the 
Petition of Right damn'd the Commilſsions 
of Loanes, a-ſtronger Caſe then that, they 

 ſabſcribed many of them, knew that the Com- 
 miſsion of Exciſe was damn'd in-Parliamentr, 
they knew the other: proceedings in Parlia- 
ments , and ifthey had forgotten them, they 
were afterwards: put in minde of them , they 
needed notto have conſulted with _ and |} 
- OUI- 
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Journals of Parliaments , ſaving only with 


their own Memories. 

2 They agree inthis, that their opinions 
tended tothe ſubverſion of the Laws and Sta+ 
tutes of the Kingdome, for in that of Rzc.2. 
the offence was,the endevouring to overthrow 
Parliaments, and Parliamentary proceedings, 
the conſpiracie of the death of the procurers 
was only an aggravation. It was not Treaſon 
to conſpire the death of a Privy Counſcllour, 
or to kill a Judge, unlefſe hee bee upon the 
Bench,and inthat caſe it is Treaſon, becauſe of 
the malice, not of the perſon, but to the Law; 
{o that there the Treaſon lay in this, nor that 
they conſpired barely againſt their perſons: 
but with reference to their proceedings in Par- 
liament,and thereby to overthrow the Acts of 
Parliament , wherein theſe perſons had beene 
principall Actors. But in this againe they diſa- 

ree , for in that caſe there was onely a Con- 
7 tracy, no death followed to the Procurers of 
the Commilsion,nor was the Commiſsion 0- 
verthrown,all that was done , was onely this, 
that a Warrant was directed to the Lord azor 
of London , for yes their perſons to 
bring them to triall , which yet was not done. 
Burt here(after the opinionsdelivered)judgment 
was afterwards given by them in the Exche- 
quer, and execution awarded thereupon, for 
ſo much as concernes our property. 

And likewiſe in the Kings Bench,where the 
judgments atter the judgments inthe Exche- 

4 quer, 
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quer refuſed to heare any more debate of the 
matter, and ſo for the liberty of ourperſons 
by keeping divers of the ſubjects in priſon, term 
ay fr termzfor not paying Shp-money, and 0- 
ther things depending upon thoſe opinions, 
when they had been brought before them up- 
on their Habeas Corpme. 

In that of Ri1c.2. it was for overthrow- 
ing but of one Act of Parliament, which was 
likewiſe introduttive of anew Law, for the 
Commiſston had no riſe from the Common 
Law, for-in- truth it was derogatory to the 
Crown : It had onely the ſtrensth of the Par- 
liament to ſupportit, which was ſufficient , it 
was for the common good. 

But here the endeavour was at oncenot to 
blow up one A of Parliament, but all'; and 
theſe not introductive,.but declaratory of the 
Comon Law.,as was the Petition of Right,the 
Statutes there mentioned , 8 the Reſolutions. 

Thatof Ric.2. was but the blowing up of 
the upper Deck,this of the Common Law ,and 
the Statutes too, and the old foundations and 
the ſtructures built upon them all together. 

In that of Ric. 2. it was onely to overthrow 

a Temporary Ac of Parliament , that was to 
continue no longer then one yeare; but this to 
make an eternall devaſtation (for t9rzes quoties) 
to the Worlds end, as his Majeſty or his Suc- 
ceſfors ſhall ſay , that the Kingdome is in dan- 
ger, may theſe opinions bee put in execution, 
and likewiſethey are enrolled inall the Courts 

. A | 'O F 


ſt 


of Weſtminſter Hall in perpetuam rei memoriam. 

Thefin againſt the Holy Ghoſt is therefore 
unpardonable, becauſt it rakes from the party 
repentance', the meanes of pardon; to put us. 
therefore into a Caſe of defperation; fome of 
them have publikely and upon the Bench de- 
clared , that this prerogative is ſo inherent 
in-the Crown, as that it cannot be taken away 
by Act of Parliament,” © : | 7 noqo : 

As they have put an impoſsibility upon 
themſelves, ſo would they put animpolsibili- 
ty upon his Majeſty , your Lordſhips and the 
whole Parliament,for. ever righting us again. 
My Lords, conrraria inxts ſe poſed magis elu- 
 ceſcumt , T have preſented your Lordſhips with 

the obliquity of the ill Judges in Ric.2. time, 
give me leaveto preſent your Lordſhips with 
one example of a contrary nature. And that 
was in Queen Elzzabeths time , inthe 29 yeare 
of her Majeſties Reign : She crects a new office 
inthe Common Pleas , for the making of S#u- 
perſedeas on Exigents. that iſſued there, ſhee 
grants it to Rzchard Cavendiſþ,h=r ſervant,ſcnds 
to have him admitted, but the Judges delay the 
doing of it for this reaſon, becauſe the Pro- 
thonotaries and 'Phillizers claymed the ma- 
king of thoſe Writts :The Qweenſends a ſharp 
Letter, and commands them forthwith to ad- 
mit him , yet the Judges forbeare: the @weexe 
ſends a ſharper Letter, commanding them to 
ſhew the Reaſons of their contemptand diſo- 


bedicnce tothe then Lord Keeper, and the 
| Earle 
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Earle of Lezcefter, no mean men in thoſe days, 

the Judges deliver their Reaſons why they had 

refuſed,and it was becauſe others claymed the 
making of thoſe Writts. 

The 9xeen ſends a fourth peremptory meſ- 

age for their admitting him with this Reaſon, 

that if the others were put out, they were rich 

and able men, and that her Courts of Juſtice 

- were open Where they might demand cheir 

Rights, 

This was not to take away the right, but to 

| ut them to their Action. 

The Judges humbly returned this anſwer, 
that the @ueexe had taken her Oath forthe duc 
execution of Juſtice, according to the Law, 

that they did not doubt, but that when her 

Majeſty was inform'd.,that it was againſt Law, 

thee would doe what befitted her; for their 

parts they had takenan oath to God,to her and 

the Common-wealth;7and if they ſhould do it 

without procefle of Law, before them, and 

only upon her command , pur the other out of 

poſſeſsion,though the right remained.to them, 

: it were a breach of their Oaths, and therefore 

= 12 it thefeare of God were not ſufficient, they 
nds ; Spe 

of Anderſon T©O1d her the puniſhment that was inflicted, up- 

zbe Lord Chiefe On their predeceſſors for breach of their oaths: 

Jkof by (Citing theſe of Thorpe of Ric.2. time) that they 

- _ mightbe ſufficient warning to them:the 2zee 
hearing of theſe Reaſons was ſatisfied, and the 

Judges heard no more of the bulineſle. 

Theſe Judges have had cxamples of —_ 
kinds 
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kinds before them , they might have choſen 
the good and refuſed the bad. 


My Lords : 

Beſides theſe Judgements and opinions the 
Commens will in due time bring up-theſe 
Fudges with their other Judgements, Corpora 
cum cauſis , for your Lordſhips will ealily 
conceive that they who have done this have 
done more, the principall of them, I meane 
my Lord Keeper , ſtands accuſed before your 
Lordſhips of high Treaſon: Hee is not heere, 
Juſtice goes pede lentos, ſed cerio, it will overtake 
him at the laſt. 5 

The next ſtep that is making after him, are 

the Articles of his impeachment, which 

with your Lordſhips patience are 
now ready to be opened and 


delivered to your 
Lordlbips. 
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